


TAX INCREMENT FINANCING AGREEMENT

This TAX INCREMENT FINANCING AGREEMENT (this “Agreement”) is made and entered into as of ________ __, 2025 (the “Effective Date”) by and between the CITY OF BEREA, OHIO (the “City”), an Ohio municipal corporation organized and existing under the constitution, the laws of the State of Ohio (the “State”) and its Charter, and BEREA MIXED USE PROJECT LLC (the “Developer”), a Delaware limited liability company.
W I T N E S S E T H:
WHEREAS, the City, while engaging in urban redevelopment, has acquired certain parcels of land within the City and desires to convey those parcels of land to the Developer for purposes of the Project defined below (the “City Site”) to redevelop the City Site and certain other real property owned and/or leased by the Developer and located in the City (the “Developer Site” and together with the City Site, collectively referred to herein as the “Project Site,” which is further depicted in the attached Exhibit A which is incorporated herein by reference) into certain uses consisting of a multi-purpose community field, hotel, office, multifamily apartments, restaurants and other mixed-uses (collectively, the “Project,” and each individual use comprising a portion thereof, a “Use Component”), and the City and the Developer have entered into a Development Agreement dated __________, 2024, for the Project (the “Development Agreement”); and
WHEREAS, the Developer anticipates to undertake the Project in multiple phases, with the first phase being the development of the Project Site that the Developer anticipates will be for a multi-purpose community field, hotel, office, multifamily apartments, restaurants,  and other mixed-uses (“Phase I of the Project”), and the second phase being the development of the Project Site for a possible recreation complex or other mixed-uses (“Phase II of the Project”); and  

WHEREAS, in order to encourage the Developer to undertake the Project, and in consideration of the jobs and employment opportunities created in the City by the Project, the City desires to reimburse the Developer for costs incurred by the Developer or its affiliates to acquire, develop, redevelop and rehabilitate the Project Site and pay any financing costs in connection with the acquisition, development, redevelopment and rehabilitation of the Project Site and the Project ; and
WHEREAS, the City has adopted Ordinance No. ____ on _______, 2025 (the “TIF Ordinance”), declaring that 100% of the increase in the assessed value of the Project Site subsequent to the City’s acquisition of title to such property to be a public purpose and exempt from taxation in accordance with the requirements of Ohio Revised Code Sections 5709.41, 5709.42 and 5709.43 (collectively, the “TIF Statutes”); and
WHEREAS, the TIF Ordinance will require the owners of the Project Site to make service payments in lieu of taxes with respect to any improvement on the Project Site (the “Service Payments”), all pursuant to and in accordance with the TIF Statutes and the TIF Ordinance; and
WHEREAS, the City and the Developer desire to enter into this Agreement to provide for (a) reimbursement payments to the Developer following completion of work associated with a  Use Component of Phase I and Phase II of the Project in accordance with the Development Agreement, and (b) the payment of debt service on any obligations issued to finance the costs of the Project; and
WHEREAS, the City Council approved execution and delivery of this Agreement in the TIF Ordinance;
NOW, THEREFORE, in consideration of the promises and covenants contained herein, the parties hereto agree to the foregoing and as follows:
SECTION 1. Tax Increment Financing.
(a) Service Payments.  The Developer shall make Service Payments so long as it owns the Project Site, all pursuant to and in accordance with the requirements of the TIF Statutes and the TIF Ordinance, and any subsequent amendments or supplements thereto.  The City will deposit all Service Payments it receives into the tax increment equivalent fund created by the TIF Ordinance (the “TIF Fund”).  Monies deposited in the TIF Fund (except (i) those monies required to be paid to a school district, including but not limited to joint vocational school districts, under an agreement or the Ohio Revised Code, and (ii) those monies required to pay or reimburse any reasonable expenses incurred by the City in connection with the Development Agreement, TIF Ordinance or this Agreement in an aggregate amount not to exceed Fifty Thousand and 00/100 Dollars ($50,000.00)) will be used as follows to (A) reimburse the Developer for the acquisition, development, redevelopment and rehabilitation of the Project Site as certified by the Developer in certificates confirming the date that the work  associated with a Use Component of the Project, or phase thereof as described in the Development Agreement, was completed and certifying the amount that the Developer expended on the construction of such work associated with such  Use Component of the Project (the “Reimbursement Amount”), in a form and with sufficient detail reasonably acceptable to the City (each a “Project Certificate”), and (B) pay the debt service on one or more series of bonds, notes, or other securities or loans issued or made from time to time by the Developer, a private entity, the City (at the Developer’s request) or by another issuer or issuers selected by the Developer and secured or payable (together with any other money of the Developer or other party as determined by the Developer) by Available Funds described below (“TIF Obligations”).  Amounts in the TIF Fund and available to reimburse the Developer or its designees or to pay debt service on TIF Obligations pursuant to this section and consistent with the TIF Statutes are referred to herein as “Available Funds”.  Once the Reimbursement Amount and all debt service on TIF Obligations are paid in full with Available Funds (or provision for the payment of all debt service on TIF Obligations is made in such manner that the TIF Obligations are deemed to be paid and discharged in accordance with their terms), all amounts deposited into the TIF Fund may be used for any other purpose as the City may determine, provided that such purposes comply with the TIF Ordinance and TIF Statutes.   For the avoidance of doubt, Available Funds may be used to pay or finance debt service, capitalized interest, costs of issuance, the funding of one or more reserve funds and the payment of any other expense customary and necessary in connection with the TIF Obligations.  The Developer and the City each acknowledge that the plans, projects  and specifications of Phase I of the Project and Phase II of the Project are subject to change after the Effective Date, and the Developer agrees to provide the City with any such changes. 
The City agrees to assist the Developer if requested by the Developer by pledging and assigning the Available Funds to pay debt service on any TIF Obligations.  The City agrees that the Developer is responsible for engaging and investment bank or banker or other financial institution to assist in the structuring of the TIF Obligations and any other financing for the Project; provided, however, that nothing in this paragraph shall prohibit the City from engaging its own financial advisor or other professionals at the City’s costs and expense.  If TIF Obligations are issued, the City’s reasonable costs and expenses incurred in connection with any TIF Obligations shall be paid or reimbursed from the proceeds of the TIF Obligations as a cost of issuance of the TIF Obligations.  In the event the Developer requests the City to serve as the issuer of the TIF Obligations, the City, in its sole discretion, may decline to serve as the issuer of the TIF Obligations.         
(b) Exemption Application.  The Developer agrees to prepare, execute and file of all necessary applications and supporting documents to obtain from time to time the exemption granted by the TIF Ordinance and to enable the City to collect Service Payments.  The City agrees to cooperate with the Developer filing such applications and supporting documents.  The City and the Developer each agree to perform such acts as are reasonably necessary or appropriate to claim and maintain that exemption and collect the Service Payments, including, without limitation, joining in the execution of all documentation required in connection with that exemption or the Service Payments.  Nothing in this Agreement constitutes the consent of the Developer under Section 5709.911(B) of the Ohio Revised Code.
(c) Information Reporting.  The Developer will cooperate in all reasonable ways with, and provide necessary and reasonable information to, the designated Tax Increment Review Council to enable that Tax Increment Review Council to review and determine annually during the term of this Agreement the compliance of the Developer with the terms of this Agreement.  
The Developer further covenants to cooperate in all reasonable ways with, and provide necessary and reasonable information to, the City to enable the City to submit the status report required by Ohio Revised Code Section 5709.41(E) to the Director of the Ohio Department of Development on or before March 31 of each year.  
(d) Nondiscriminatory Hiring Policy.  With respect to operations within the City, the Developer will comply with the City’s nondiscriminatory hiring policy adopted pursuant to Ohio Revised Code Section 5709.832.  In furtherance of that policy, the Developer agrees not to deny any individual employment located upon the Project Site solely on the basis of race, religion, sex, disability, color, national origin, or ancestry.
SECTION 2. Payments of the Available Funds.   The City agrees to pay to the Developer,  its designee, or a bond trustee, bond or note holder or other appropriate party designated by the Developer if TIF Obligations are issued, in accordance with the terms of this Agreement and to the extent of Available Funds, upon the satisfaction of the conditions of Section 3 with respect to the Project, the Available Funds.  
Until the Reimbursement Amount and the TIF Obligations have been paid in full (or are deemed to have been defeased and discharged), the City will pay to the Developer or its designee (which may include a bond trustee, bond or note holder or other appropriate party) on the first business day following each May 15 and November 15 (each, a “Payment Date”) an amount equal to 100% of all Available Funds.  Payments of the Available Funds will be made by the City beginning with the first Payment Date following the satisfaction of the conditions of Section 3.    
	All payments to the Developer or any other designee hereunder on each Payment Date must be made pursuant to written instructions provided by the Developer or its designee. 
	Notwithstanding any other provision of this Agreement, the City’s payment obligations hereunder are limited to Available Funds and do not constitute an indebtedness of the City within the provisions and limitations of the laws and the Constitution of the State of Ohio, and the Developer does not have the right to have taxes or excises levied by the City for the payment of the Available Funds.  Nothing herein will be deemed to prohibit the City from using, of its own volition, any other lawfully available resources for the fulfillment of any of the City’s obligations hereunder and the City may, at any time upon seven (7) days written notice to the Developer, elect to prepay all or a portion of any remaining unpaid Reimbursement Amount and debt service on TIF Obligations, provided that such amounts, together with any permitted investment earnings, are sufficient to cause those TIF Obligations to be deemed defeased and discharged under their terms).    
SECTION 3. Conditions Precedent to Payment of the Available Funds.  The City’s obligations to make payments to the Developer or other designee under Section 2 commence when all of the following conditions have been met:
 (a)	The Developer has substantially completed, or caused to be substantially completed, the work associated with a Use Component of  Phase I and/or Phase II of the Project in material conformance with the approved plans and all applicable City Codes and the Development Agreement, as evidenced by the delivery of a Project Certificate with respect to such work associated with a Use Component of Phase I and/or Phase II of the Project.

(b)	The City and the Cleveland Browns Football Company LLC enter into a mutually agreeable Amendment to Lease to be dated on or about ________, 202_.  

(c)	If and only if TIF Obligations are issued, the Developer provided the City a financing plan and a certificate from a registered municipal advisor or investment banker or another person experienced in tax increment financing obligations of similar nature to the TIF Obligations that the interest rate on the TIF Obligations is reasonably comparable to similar tax increment financing obligations, taking into account market conditions at the time of the sale of the TIF Obligations.  For the avoidance of doubt, if no TIF Obligations are issued prior to the Developer meeting the conditions in paragraphs (a) and (b) of this Section 3, the City shall commence payments to the Developer or other designee under Section 2.  

SECTION 4. Authority.  Each of the Developer and the City represents and warrants as of the date of delivery of this Agreement that it has the authority and power to execute and deliver this Agreement and perform its obligations hereunder. 
SECTION 5. Events of Default and Remedies.
(a) Events of Default.  Any one or more of the following constitutes an “Event of Default” under this Agreement:

i. The Developer or City fails to perform any material obligation punctually and as due under this Agreement, provided that if a Force Majeure (as such term is defined below) event causes such failure, the Developer or City may receive an additional period of time as is reasonably necessary to perform or observe the material obligation in light of the event if it notifies the other of the potential event and the extent of the delay promptly after becoming aware of the event.

ii. The Developer fails to complete Phase I of the Project by December 31, 2030 and in accordance with the terms of the plans for the Project approved by the City.

iii. There exists an uncured breach or default on the part of the Developer or its affiliate under the Development Agreement.

iv. The Developer fails to perform any of its material obligations under the School Compensation Agreement, dated ______________, among the City, the Developer and the Berea City School District.  

As used in this Section, “Force Majeure” means any event that is not within the control of the Developer, the City or their respective employees, contractors, subcontractors and material suppliers, including but not limited to the following: acts of God; acts of public enemies; orders or restraints of any kind of the government of the United States or of the State or any of their departments, agencies, political subdivisions or officials, or any civil or military authority; insurrections; civil disturbances; riots; strikes, lockouts or similar work stoppages; freight embargoes or tariffs that restrict the commercial feasibility of obtaining goods; nuclear accidents; fires; restraint of government and people; explosions; partial or entire failure of utilities; epidemics; pandemics; landslides; lightning; earthquakes; fires; tornados or other storms; floods; droughts; and malfunctions or accident to facilities, machinery, transmission pipes.

(b) General Right to Cure.  In the event of any Event of Default in or breach of this Agreement, or any of its terms or conditions, by any party hereto, the defaulting party will, upon written notice from the other, proceed, as soon as reasonably possible, to cure or remedy such Event of Default or breach, and, in any event, within 30 days after receipt of such notice.  In the event such Event of Default or breach is of such nature that it cannot be cured or remedied within said 30-day period, then in such event the defaulting party will upon written notice from the other commence its actions to cure or remedy said breach within said 30-day period, and proceed diligently thereafter to cure or remedy said breach.  

(c) Remedies.  If the defaulting party fails to cure any Event of Default pursuant to paragraph (b) of this Section, the other party may institute such proceedings against the defaulting party as may be necessary or desirable in its opinion to cure and remedy such default or breach.  Such remedies include, but are not limited to, instituting proceedings to compel specific performance by the defaulting party, and any other rights and remedies available at law, in equity or otherwise to collect all amounts then becoming due or to enforce the performance of any obligation under this Agreement.  In addition, if any Event of Default described in Section 5(a)(ii) or (iii) occurs, the City may terminate or suspend its obligations under this Agreement.   

SECTION 6. Notices.  All notices or other correspondence relating to this Agreement must be in writing (including e-mail or facsimile) and must be delivered or sent guaranteed overnight delivery, by facsimile or e-mail (to be followed by personal or overnight guaranteed delivery, if requested) or by postage prepaid registered or certified mail, return receipt requested, and will be deemed to be given for purposes of this Agreement on the date such writing is received by the intended recipient.  Unless otherwise specified in a notice sent in accordance with this Section, all communications in writing must be given to the parties at the following addresses:
(a) As to the City:

City of Berea, Ohio
		Attn:  Mayor Cyril Kleem
		11 Berea Commons
		Berea, Ohio 44017

		With a copy to:

		Director of Law
		11 Berea Commons
		Berea, Ohio 44017

		And:

		Michael L. Sharb, Esq.
		Squire Patton Boggs (US) LLP
		1000 Key Tower
		127 Public Square
		Cleveland, OH 44114

(b) As to the Developer:

Berea Mixed Use Project LLC
Attn: Kevin DiGeronimo
5720 East Schaaf Road
Independence, Ohio 44131

With a copy to:

Karla M. Rogers, Esq.
Calfee, Halter & Griswold LLP
1405 East Sixth Street
Cleveland, Ohio 44114

And:

Ted Tywang, Esq.
HSG Berea Development, LLC
76 Lou Groza Boulevard
Berea, Ohio 44017

SECTION 7. Successors; Assignment; Amendments, Changes and Modifications.  This Agreement is binding upon the parties hereto and their successors and assigns.  The parties may only assign this Agreement with the written consent of the parties hereto, which shall not be conditioned or unreasonably withheld; provided, however, the Developer may, without the consent of the City, (a) collaterally assign this Agreement to one or more lenders for the Project, provided that any such assignment shall not relieve the Developer of its obligations under this Agreement, (b) assign or transfer its rights to receive payments from the City under this Agreement to one or more lenders financing all or a portion of the Project or one or more issuers of TIF Obligations or entities serving as bond trustees for any TIF Obligations, and (c) assign this Agreement to any entity that controls the Developer, is controlled by the Developer, includes Developer or its affiliates as a member, or is under common control with the Developer, provided that any such assignment shall not relieve the Developer of its obligations under this Agreement.  Nothing in this Agreement prevents the Developer from transferring any or all of its interest in the Project Site to another person.   This Agreement may only be amended by written instrument executed by all parties to this Agreement.  Unless otherwise noted, any consent or waiver of the City to be given under this Agreement must be given in writing and may be given by the Mayor, without additional approval by City Council provided that such action is taken in accordance with this Agreement. 
SECTION 8. Extent of Covenants; No Personal Liability.  All obligations of the City contained in this Agreement are effective and enforceable to the extent authorized and permitted by applicable law; provided, however, that the City’s financial obligations under this Agreement are not a debt or general obligation of the City and are subject to the City Council’s appropriation of the funds necessary therefor.  In no event shall the City be liable for indirect, consequential or punitive damages, and the City’s monetary liability under this Agreement, including for any damages or other remedies, is expressly limited to amounts on deposit in the TIF Fund. No such obligation shall be deemed an obligation of any present or future member, officer, agent, or employee of any of the City in his or her individual capacity.
SECTION 9. Severability.  If any provision of this Agreement is held to be illegal, invalid or unenforceable, said provision will be fully severable.  This Agreement will be construed and enforced as if such illegal, invalid or unenforceable provision had never formed a part of this Agreement and the remaining provisions of this Agreement will remain in full force and effect and will not be affected by the illegal, invalid or unenforceable provision or by its severance from this Agreement.
SECTION 10. Separate Counterparts.  This Agreement may be executed in two or more counterparts, each of which shall be deemed to be an original, but all of which together shall constitute one and the same Agreement. Counterparts executed or transmitted by facsimile or electronic means (such as DocuSign counterparts or e-mailed .pdfs) are deemed to be original counterparts or signatures.
SECTION 11. Entire Agreement.  This Agreement constitutes the entire agreement between the parties with respect to the matters covered herein and supersedes prior agreements and understandings between the parties on this subject matter.
SECTION 12. Governing Law.  This Agreement will be governed by and construed in accordance with the laws of the State of Ohio.
SECTION 13. Further Actions.   The City and the Developer agree to execute such additional documents, and take such further actions, as may reasonably be required to carry out the provisions and intent of this Agreement.
SECTION 14. Cooperation.   If the terms of this Agreement or any amendment or amendments to any provision of City laws that are required to be enacted or amended as a consequence of this Agreement, are challenged by either referendum or administrative appeal to the courts or such other legal or equitable remedies sought by those who may oppose this Agreement, the parties agree to cooperate with each other to uphold the validity and enforceability of this Agreement, because the parties recognize that it is within the discretion of the City under the laws and Constitution of the State of Ohio to provide for agreements between landowners and municipalities to further what is in the best interest of the public health, safety and welfare of a municipality and the other rights of private property thereunder.  This cooperation clause only pertains to City Council decisions relating to this Agreement, and this cooperation clause cannot be used to attempt to force City Council to override other legislative or administrative decisions relating to the Project.
[Signature Lines Found on Next Pages]

	IN WITNESS WHEREOF, the City and the Developer have caused this Tax Increment Financing Agreement to be executed in their respective names by their duly authorized officers as of the last date set forth below.


	CITY OF BEREA, OHIO


	By:						
Cyril Kleem, Mayor

Approved as to Form:


By:		
Barbara L. Jones, City Director of Law




BEREA MIXED USE PROJECT LLC

By:	HSG Berea Development, LLC,
a Delaware limited liability company

Its:	Manager

	By:			
	Name: David A. Jenkins
	Title: COO
	
	FISCAL OFFICER’S CERTIFICATE


The undersigned, fiscal officer of the City of Berea, Ohio, hereby certifies that the money required to meet the obligations of the City under the Agreement during calendar year 2025 ($0.00) has been lawfully appropriated by City Council for the purposes mentioned and is in the treasury of the City or in the process of collection to the credit of an appropriate fund, free from any previous encumbrances.  This Certificate is given in compliance with Sections 5705.41 and 5705.44, Ohio Revised Code.


Dated:  _________, 2025				
						Andrea Morris, City Director of Finance  
Draft on File with Council







4916-0296-1410, v.3
4900-7663-0339, v.3
1103105456\6\AMERICAS
- 1 -
EXHIBIT A
THE PROJECT SITE[image: ]



4900-7663-0339, v.3
1103105456\6\AMERICAS
- 1 -
image1.png
% oIS e




